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The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

Claims 29-59 are rejected under 35 U.S.C. 1 12, second paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which applicant regards as 
the invention. In claim 29, line 13, and in claim 39, line 12, "the peripheral rim" lacks a proper 
antecedent basis. In claims 50 and 52, line 1 of each, "the step of aligning" lacks a proper 
antecedent basis. 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by another filed 
in the United States before the invention by the applicant for patent or (2) a patent granted on an application for 
patent by another Tiled in the United States before the invention by the applicant for patent, except that an 
international application filed under the treaty defined in section 351(a) shall have the effects for purposes of this 
subsection of an application filed in the United States only if the international application designated the United 
States and was published under Article 21(2) of such treaty in the English language. 

Claims 29-59 are rejected under 35 U.S.C. 102(e) as being clearly anticipated by Bianchi 
et al, US 6,033,438. As illustrated in Figure 8, the stronger bone S defines a peripheral rim 
around the weaker bone W, and medial and lateral portions of the leading and trailing ends of 
each spacer overly this peripheral rim (column 6, lines 27-42). As seen from the implant 
tapering depicted in Figures 8 and 9, the trailing end of the implant is configured to generally 
conform to at least a portion of the natural anatomical curvature of the vertebral bodies. The 
cavity (column 3, line 42; column 17, lines 5-8) including a curved opening formed into a 
portion of adjacent vertebral bodies would have been inherent from the generally circular 
cylindrical form of the spacers and from the need to ensure sufficient load bearing and stability 



Application/Control Number: 1 0/674,97 1 Page 3 

Art Unit: 3738 

via threaded engagement into bone (column 6, lines 14-26; column 8, lines 5-12 and 48-51; etc.). 
Regarding claim 31 and others: column 3, lines 42-44; column 8, line 60 et seq. 

The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure: 

EP 0 392 076 Al : Figures 1-3; column 5, lines 30-32. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Dave Willse, whose telephone number is 571-272-4762 and who 
is generally available Monday, Tuesday, and Thursday. If attempts to reach the examiner by 
telephone are unsuccessful, the examiner's supervisor, Conine McDcrmott, can be reached on 
571-272-4754. The fax phone number for the organization where this application or proceeding 
is assigned is 571-273-8300. 

/Dave Willse/ 
Primary Examiner 
Art Unit 3738 



